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TERRORISM (PREVENTATIVE DETENTION) BILL 2005 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 16:  No preventative detention order in relation to person under 16 years of age - 
Debate was adjourned after the clause had been partly considered. 

Mr J.B. D’ORAZIO:  Before question time the member for Hillarys said that he wanted to remove the age 
limit.  The government will not support that proposition.  The age limit is 16 and it is included in this legislation 
because of the agreement reached between the federal and state governments.  Also, the government has been 
informed that the commonwealth Attorney-General’s department has advised that the Senate Legal and 
Constitutional Legislation Committee chose the age of 16 because that is also the applicable age in the ASIO 
legislation, and it meets our international obligations.   

The member for Hillarys said that people under 16 years of age who commit a terrorist attack may have been 
coerced into doing so by others in the community.  I advise that protection mechanisms are already available to 
support minors who are targeted by people.  Again, for the record, a 16-year-old youth carried out the suicide 
attack in Tel Aviv, Israel, on 1 September 2004.  The age of the youngest of the four London suicide bombers 
was 18.  In Israel, 73 out of 75 suicide attacks were conducted by people aged between 17 and 28.  In the 
remaining two cases, the people involved were older than 29.  The age limit of 16 is uniform across Australia 
and we have no intention of changing it. 

Mr C.J. BARNETT:  I agree with the member for Hillarys’ comments.  In the world we live in, post 
September 11, terrorists will be young people.  To specify in the legislation that a detention order can apply only 
to people over 16 years of age immediately gives an incentive to terrorist groups to recruit people under 16.  
There will be an incentive to involve 14 and 15-year-olds because they will not be subject to this legislation.  I 
cannot see any merit in having an age limit.  We are dealing with terrorists; whatever their sex or age is 
irrelevant in the case of a serious terrorist threat.  By way of interjection, members opposite said that that is what 
had been agreed at COAG.  Big deal!  COAG cannot agree on legislation.  All COAG - which comprises the 
Prime Minister and the Premiers - can agree on is to bring legislation before their respective Parliaments.  
Legislation can only be determined by this Parliament.  I do not care what was agreed at COAG.  I agree with 
the member for Hillarys: it is wrong to have an age limit in this bill.  If that is the view of the Western Australian 
Parliament, let us delete it.  Let us lead the way and show that we will deal with terrorism regardless of the ages 
of those involved.  I am certain that if the age limit of 16 remains in this bill, it will be an incentive to terrorist 
groups to recruit children under the age of 16. 

Ms S.E. WALKER:  If the police know that these children are being recruited, what do they do with them?  The 
police know that the children can be linked to when the terrorist act will occur.  Therefore, what happens? 

Mr J.B. D’ORAZIO:  It has been explained to me that under the child protection legislation they can be taken 
out of the recruiting situation and into custody.  It has also been pointed out to me that at 14 or 16 they are still 
criminally responsible for any acts they commit.  This legislation is about taking people with no charges or 
conviction off the street.  They will be taken out of circulation for a period of time to prevent a terrorist attack.  
The agreement reached between the states and the commonwealth was that to meet our international obligations 
the age limit would be 16, and we have no intention of changing that age limit. 

Mr R.F. JOHNSON:  The minister has admitted that children between the ages of 14 and 16 can be taken into 
custody for committing criminal acts, including conspiracy to commit a criminal act. 

Ms M.M. Quirk:  Conspiracy is a criminal act. 

Mr R.F. JOHNSON:  Conspiracy to prevent an act of terrorism. 

Ms M.M. Quirk:  That is still a criminal activity.  Can I have another go? 

Mr R.F. JOHNSON:  Does the minister want to have another go?  I have not heard her interject lately.  Her 
newfound position of minister has made her rise to great heights and she does not interject as much.  I miss her 
interjections enormously. 

Mrs M.H. Roberts:  Not as much as mine. 

Mr R.F. JOHNSON:  Exactly.  We have not heard much from the Minister for Housing and Works since her 
portfolio changed from police.  Members opposite have gone quiet.  We miss it because we like to hear from 
them.   
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I come back to the point: the minister admitted that children between the ages of 14 and 16 can be found guilty 
of criminal offences and be charged and taken into custody by the police. 

Mr J.B. D’Orazio:  That is what I am advised. 

Mr R.F. JOHNSON:  Why on earth does the minister not drop the age limit from 16 to 14?  I would not have 
any age limit in the legislation, because it is completely unnecessary. 

Mr A.D. McRae:  You would lock up two-year-olds. 

Mr R.F. JOHNSON:  The problem with the member for Riverton is that he comes and goes in and out of this 
chamber and has no idea of what has been said previously.  He jumps to conclusions and lets his mouth run 
ahead of his brain.  That is a common fault with the member, and one that I have accepted over the years.  

Mr T.G. Stephens:  Hasn’t he just highlighted the fact that you’ve done that, and he has embarrassed you?  Now 
you’re attacking him when he had a legitimate point. 

Mr R.F. JOHNSON:  He will never be able to embarrass me.  I will share with the member, who is a fairly new 
member of this chamber, an incident that happened when the member for Riverton and his mate the member for 
Perth were interjecting on me one day.  I said, “Here we go again - it is dumb and dumber”.  The member for 
Riverton then asked, “Which one am I?”  I share that with the member for Central Kimberley-Pilbara because he 
is fairly new to this chamber.  I want to highlight the intellectual ability of the member for Riverton.   

Several members interjected. 

Mr R.F. JOHNSON:  Mr Speaker, I seek your protection against members opposite who are trying to violently 
attack me.  

Several members interjected. 

Mr R.F. JOHNSON:  I am not the powder puff in here; I would steer clear of that term if I were the member.   

Mr T.G. Stephens:  Do you want this clause to apply to two-year-olds, three-year-olds or four-year-olds?  Give 
us the age.  

Mr R.F. JOHNSON:  It is not necessary to have any age, because the police are responsible enough not to be 
stupid in this situation.  However, if the minister honestly believes that somebody under 16 years of age could 
not be part of a terrorist cell and could not be responsible for carrying out a terrorist act, he is living in cloud-
cuckoo-land.   

Mr R.C. Kucera:  Would you lock up a three-year-old? 

Mr R.F. JOHNSON:  Now the member is being stupid.  The age could be dropped to 14.  We know for a fact 
that 15-year-olds have been used in the Middle East.  We are sending out an open invitation to terrorist cells to 
recruit and use people who are 15 years of age in terrorist attacks.  The government is signalling that today.  I 
would not want to be responsible for the minister not listening to some commonsense and doing the job he is 
supposed to be doing as Minister for Police and Emergency Services and protecting the lives of Western 
Australians.  He is not doing that today; he is abrogating his responsibility by not accepting the suggestion to 
amend this provision.  I will not move an amendment because the government will use its numbers to vote it 
down, as it does every time.  I am asking the minister to show a bit of fortitude here and at least reduce the age to 
14 so that we will not get young people aged 15 years and nine months committing terrorist acts or being used by 
terrorists.  They would be used by terrorists, and so they should fall within the range of people who should be 
detained and investigated. 

Ms S.E. WALKER:  I cannot understand why the minister keeps using the justification that this is uniform 
legislation, when he has changed the legislation and added to it.  For instance, he has inserted for the first time 
compensation provisions for people who are detained.  Members on the other side do not do themselves justice 
by asking whether a two-year-old should be locked up.  For goodness sake - the person must have the capacity.  

Mr R.C. Kucera interjected.  

Ms S.E. WALKER:  I would steer clear of this if I were the member for Yokine.  I do not want to bring up that 
room in Belmont.  

Mr R.C. Kucera:  I would be delighted if you did that.  Let us talk about how you supported a terrorist.  

Ms S.E. WALKER:  I would steer clear of that. 

The DEPUTY SPEAKER:  Order, member for Yokine.  
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Ms S.E. WALKER:  I would not support the member for Yokine; he is a terrorist.  He has terrorised a few 
people in his time.  

Several members interjected. 

Withdrawal of Remarks 
Mr A.D. McRAE:  The member for Nedlands has just made the allegation that the member for Yokine is a 
terrorist.  I know that she said it with some degree of satire and in an attempt at lightness, but the reality is that 
that kind of remark in the middle of this debate is too serious to let go in this way. 

Mr C.J. BARNETT:  Further to that point of order, which I believe is trivial, the member for Nedlands said that 
the member for Yokine is a terrorist, because the very mature member for Yokine said that the member for 
Nedlands supported terrorism.  How pathetic that the member for Riverton would bring a point of order over a 
little bit of banter across the chamber.  He should grow up and behave like a responsible member of Parliament.  

Several members interjected. 

The DEPUTY SPEAKER:  Order!   

Ms J.A. RADISICH:  There is nothing frivolous about referring to any member in this chamber as a terrorist in 
the context of the legislation that we are debating right now.  

Several members interjected. 

The DEPUTY SPEAKER:  Order!  I know what I heard.  The member for Nedlands will withdraw the 
comment.  

Ms S.E. WALKER:  I withdraw, but I raise another point of order.  Just prior to my calling the member for 
Yokine a terrorist, he said that I had supported a terrorist act.  I think that is against standing orders and I ask 
you, Madam Deputy Speaker, to ask him to withdraw.  

The DEPUTY SPEAKER:  If the accusation was made, I ask the member for Yokine also to withdraw it.  

Mr R.C. KUCERA:  The member for Nedlands has made it quite clear that she supports a person who was 
convicted of a terrorist act.  

The DEPUTY SPEAKER:  If the member made that accusation -  

Mr R.C. KUCERA:  If you interpret that, Madam Deputy Speaker, as being inappropriate, then I withdraw it.  

Debate Resumed 
Ms S.E. WALKER:  Mr Ripley, in fact, said that he was set up when he was put in prison.  

Mr R.C. Kucera:  That is another issue.  

Ms S.E. WALKER:  That is not another issue. 

Mr R.C. Kucera:  He was imprisoned for a terrorist act - a bombing.  

Ms S.E. WALKER:  Who put him there? 

Mr R.C. Kucera:  I was very proud to put him there, because he was guilty. 

Ms S.E. WALKER:  Yes, we know all about that, member for Yokine. 

The DEPUTY SPEAKER:  I call both the member for Nedlands and the member for Yokine to order for the 
first time.  We will now continue with the debate; otherwise, it will be a very short one.  

Ms S.E. WALKER:  This clause is good because we do not want police officers to pick people up and verbal 
them, and then get them convicted on that verbal evidence.  I am talking about the total ignorance of members 
opposite.  If they are asking whether we want to put two-year-olds in jail - 

Several members interjected. 

The DEPUTY SPEAKER:  Members might be enjoying that exchange, but I can assure them that Hansard and 
I are not; and I am sure the minister and his advisers at the table are not enjoying it either.  I ask members to 
keep their comments to themselves so that I can hear the person who has the call.  If everyone would refrain 
from having a chitchat and direct their comments to the Chair, I would be most appreciative.  That includes the 
member for Nedlands. 
Ms S.E. WALKER:  Thank you for your protection, Madam Deputy Speaker.  
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I will comment on the accusation that we want to lock up two-year-olds.  The Criminal Code holds that a person 
is not criminally responsible until the age of 10 years.  When we are talking about people under 16 years of age - 
Ms M.M. Quirk:  The shadow minister for the bleeding obvious! 

Ms S.E. WALKER:  Under 16 is something that the member for Girrawheen will never be.  It is not my fault 
that she will never be Attorney General, so she should not take it out on me.  
I tend to agree with the member for Hillarys that it is a shame that this clause has a cut-off age of 16 years, but I 
do not accept the minister’s explanation that he cannot tamper with it because this is uniform legislation, when 
he has actually tampered with the legislation in any event.  
Clause put and passed. 
Clauses 17 to 21 put and passed.  

Clause 22:  Review by Supreme Court - 
Mr J.B. D’ORAZIO:  I move - 

Page 21, lines 17 and 18 - To delete “to be constituted by more than one” and insert instead - 

not to be constituted by or so as to include that 
This is a change that I have signalled.  In the bill as it stands the review of a preventative detention order is to be 
carried out by the Supreme Court sitting as the Supreme Court with more than one judge.  Therefore, at least two 
judges are needed to constitute the court.  This provision does two things.  Firstly, it provides that a review of a 
preventative detention order can be made by a single judge; and, secondly, it prevents the judge who issued the 
original preventative detention order from sitting on the review of the order.  For example, if a Supreme Court 
judge issues a preventative detention order acting in a private capacity, he will not be able to review his own 
decision when it appears before the court.  It allows also the flexibility of having only one judge to review a 
detention order.  The notion behind that is that during holiday periods in particular, it may be difficult to get 
more than one Supreme Court judge to sit as a bench and constitute the court.  This amendment allows a single 
judge to review a PDO.  I am advised by the Acting Chief Justice that that will make the process easier.  It will 
be easier to constitute the court if only one judge is required to review PDOs.   

Amendment put and passed. 
Mr R.F. JOHNSON:  As I said earlier, I have been looking at the legislation that the other states have enacted.  
Not all the legislation in the other states is the same, although it is basically uniform legislation.  Section 22(2)(g) 
of the Queensland Terrorism (Preventative Detention) Act 2005 provides that applicants for a PDO must 
include - 

(i) the inquiries that have been made to find out whether there are children who reside with or are 
associated with the person; and  

(ii) if children reside with or are associated with the person, the information the applicant has 
about the children and the provisions that are proposed for the final order to protect the 
interests of the children;  

Why are those provisions not in the Western Australian legislation?  If the government is interested in children, 
why has that part of the Queensland act not been included? 

Mr J.B. D’Orazio:  That does not relate to the judge’s powers under this clause. 

Mr R.F. JOHNSON:  Of course it does. 

Mr J.B. D’Orazio:  How? 

Mr R.F. JOHNSON:  I am saying that it is not in the bill, when it should be. 
Mr J.B. D’Orazio:  Other clauses specify what information and requirements must be presented to the issuing 
authority.  If you want to raise this matter when we get to that clause, I am happy to debate it then. 

Mr R.F. JOHNSON:  I thought the minister would like an opportunity to deliberate on it now. 
Mr J.B. D’Orazio:  This clause refers to the review of PDOs and a judge’s ability to issue the order.  I am not 
sure how it fits together. 

Mr R.F. JOHNSON:  Of course it does.  A judge must consider whether to review or consider a PDO.  Perhaps 
the judges should be provided with the information outlined in the Queensland legislation.  If the minister wants 
to see the Queensland legislation, I will pass it to him.  His advisers might be very keen to see what is being done 
in Queensland. 
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Mr J.B. D’ORAZIO:  I have received advice on the clause to which it relates.  Clause 11 specifically identifies 
the material that must be given to an issuing officer before a PDO can be made.  That clause clearly explains 
what must be presented to the issuing authority.  Clause 22 relates to the process that is involved when a judge 
issues an order and to the conducting of a review of a PDO by the Supreme Court.  The amount of material that 
goes to the issuing officer is another matter with which we have already dealt.  The member’s comment about 
what material is presented to a judge is not relevant because it does not relate to this clause.  This clause sets up 
the parameters under which a review will be conducted and who can and cannot issue an order. 

Clause, as amended, put and passed. 

Clauses 23 to 28 put and passed. 

Clause 29:  Use of force - 
Ms S.E. WALKER:  I thought it was strange to include this provision in the bill.  Once a preventative detention 
order is applied for and granted, under clause 28 any police officer has the power to enter a place and obtain any 
information on a person.  Clause 29 is a specific clause on the use of force, and states - 

 In the course of - 

 (a) taking a person into custody under a preventative detention order; 

 . . .  

a police officer - 

 (c) must not use more force, or subject the person to greater indignity, than is reasonably 
necessary in the circumstances; and 

 (d) must not use force which causes death or grievous bodily harm unless that force is used 
lawfully in self-defence or defence of another. 

Is that part of the uniform legislation, or is it a provision that former Premier Geoff Gallop wanted included 
because of the shoot-to-kill provision? 

Mr J.B. D’ORAZIO:  My advisers indicate that the former Premier insisted on this clause.  He was very 
concerned about the shoot-to-kill powers and he wanted this clause inserted to make sure that the police 
understood they had to be responsible in the amount of force they used.  That is why it is included. 

Mr R.F. JOHNSON:  I was going to go past this clause, and I apologise for that, because I have an interest in it.  
I was going to ask a similar question to that which the member for Nedlands asked.  I wonder what the relevance 
of the clause is.  The minister explained that the former Premier wanted to include it.  The former Premier 
conjured up in his mind an idea that without this clause the police would have a shoot-to-kill policy, which is 
absolute nonsense.  Currently the police have these types of powers.  If the police try to arrest, detain or stop a 
suspect from escaping and the suspect uses such force that could endanger the police officer’s life or the life of 
someone else, the police officer is entitled to draw his gun and shoot the suspect.  Why is this clause necessary 
when that power is already prescribed under current legislation?  Is this just a feel-good clause that the former 
Premier wanted included to salve his conscience on a possible shoot-to-kill policy?  If that is the case, I cannot 
see the relevance of it and it might as well be deleted. 

Mr J.B. D’ORAZIO:  This clause is another safeguard.  Members must understand that this is draconian 
legislation.  We are dealing with people who have been neither charged with nor convicted of anything.  This 
safeguard clearly spells out that reasonable force must be practised and that police will not shoot people for the 
sake of shooting them.  I understand the member’s reservations.  However, this clause spells out that 
unreasonable force must not be used. 

Mr R.F. Johnson:  The existing laws clearly delineate that police officers must not use deadly force against 
somebody unless their lives or other people’s lives are in danger. 

Mr J.B. D’ORAZIO:  It has been pointed out to me that in contrast with the laws in Western Australia, only 
limited circumstances apply whereby the Western Australian police can use lethal force.  They are spelt out in 
the Western Australian Criminal Code. 

Ms S.E. Walker:  What is it? 

Mr J.B. D’ORAZIO:  I don’t have that here. 

Ms S.E. Walker:  It is important. 

Mr J.B. D’ORAZIO:  The advice I have is that essentially the Western Australian police can use lethal force 
only when effecting an arrest for an offence punishable by life imprisonment and when the person is in the 
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process of escaping arrest.  There is a general provision for police or any other person to use lethal force to 
protect either themselves or another person.  It is the essence of these WA Criminal Code provisions that we 
have tried to capture in the bill.  It provides another safeguard. 

Mr R.F. JOHNSON:  Which section of the Criminal Code did the minister refer to?  I have a copy of it with 
me. 

Mr J.B. D’Orazio:  I am unable to tell the member because I do not have a copy of the code with me.  I am told 
that there is a self-defence provision in the code. 

Mr R.F. JOHNSON:  I have a copy here, but it is a big section.  I would like to know because it is important. 

Ms S.E. WALKER:  Is something being taken away from police officers; that is, the powers they normally have 
when they are confronted with a situation?  What does it state in the regulations?  What powers does a police 
officer have to use his gun?  Where are they?  They are not in the code.  Under what circumstances is a police 
officer allowed to use violence? 

Mr J.B. D’Orazio:  I am advised that an officer is allowed to use reasonable force; it does not mention the use 
of a gun. 

Ms S.E. WALKER:  Yes, but the police officers who carry guns are obviously subject to rules and regulations.  
What do they state?  Does this provision limit what police can do in their own protection?  As parliamentarians, 
we need to know what rules and regulations the police operate under normally concerning the use of guns or 
force when they are apprehending somebody.  Under this legislation, police will apprehend somebody and take 
him into custody. 

Mr J.B. D’ORAZIO:  Schedule 1 deals with the use of force when exercising the powers of this legislation. 

Ms S.E. Walker:  I do not want to know that.  I want to know what the normal powers of police are in 
performing their duties. 

Mr J.B. D’ORAZIO:  I am advised that it is in the Criminal Code, but that the police also have an overriding 
policy that supports that application.  In this case, we are being specific.  This legislation deals with people who 
have not been convicted of anything. 

Ms S.E. Walker:  But they will be taken into custody. 

Mr J.B. D’ORAZIO:  They will be taken into custody but they have not been charged with anything.  They 
have not yet committed an offence. 

Ms S.E. Walker:  Yes, but the police are authorised to take them into custody.  The police have powers and we 
are giving them laws to take people into custody. 

Mr J.B. D’ORAZIO:  We are being very specific in clause 29 to make sure that we clearly identify the 
processes and the laws that officers need to abide by.  Again, it is another safeguard in the bill. 
Ms S.E. WALKER:  My question, which the minister is not answering, is whether this legislation takes away 
from the police any powers that they normally have concerning the use of force when apprehending somebody.  
The minister can paint it any way he likes but the police will apprehend somebody.  The minister does not have 
to include this provision because it was made up by him and his department.  By including it, will it take 
something from the powers that police officers normally have? 

Mr J.B. D’ORAZIO:  I am advised that the provision will not take away any powers from police officers.  The 
clause is very specific in detailing when force can be used, the circumstances and how far officers can go. 

Mr R.F. JOHNSON:  I want a simple answer to a simple question.  Under this legislation, do police officers 
have the legislative right to use whatever force is necessary, including lethal force, if, for example, someone who 
is a suspected terrorist has an explosive device strapped to his waist and is refusing to be taken into custody?  
What if the person were moving towards a group of innocent civilians?  Under this legislation, would officers 
have rights - 
Mr A.P. O’Gorman interjected. 

Mr R.F. JOHNSON:  Excuse me.  I respect the views of the lawyer sitting behind the member but the member 
is not a lawyer and he cannot answer this question. 
Members opposite will interject on me.  They are rather nasty sometimes.  I ask my question again: in such 
circumstances, do police officers have the power to shoot to kill? 

Mr J.B. D’ORAZIO:  If there were a situation like that, police would not use this legislation.  The member 
talked about someone walking into an area with explosives strapped to him.  Police officers will have the power, 



Extract from Hansard 
[ASSEMBLY - Wednesday, 5 April 2006] 

 p1201c-1211a 
Mr John D'Orazio; Mr Colin Barnett; Ms Sue Walker; Mr Rob Johnson; Deputy Speaker; Mr Tony McRae; Ms 

Jaye Radisich; Mr Bob Kucera 

 [7] 

not under this act but under normal processes, to prevent the situation occurring.  They will have the power to do 
whatever they need to do. 

Mr R.F. Johnson:  If someone had explosive devices around his waist, terrorist experts would say that he should 
be shot in the head.  Would the police be able to do that under this legislation? 

Mr J.B. D’ORAZIO:  Under normal police processes, they would have the ability to use force to stop an 
incident occurring.  It would not happen under this legislation. 

Mr R.F. Johnson:  To take him out? 

Mr J.B. D’ORAZIO:  Yes.   

Clause put and passed. 

Clauses 30 and 31 put and passed. 

Clause 32:  Release of person from preventative detention - 
Ms S.E. WALKER:  I want some clarification from the minister’s advisers on this clause.  Under this clause, a 
police officer can release a person from a preventative detention order.  The legislation contains an earlier 
provision that officers are not allowed to release a person unless they go to a judge and ask for a person to be 
released.  How do those two provisions marry up? 

Mr J.B. D’ORAZIO:  The legislation states that a person cannot be interrogated while he is in preventative 
detention.  Release by a police officer allows the person to be interrogated for something else. 

Ms S.E. Walker:  Into the custody - 

Mr J.B. D’ORAZIO:  - of a federal officer and brought back afterwards.  For that to be revoked, an officer has 
to go back before a judge. 

Ms S.E. Walker:  This is different; this is just a release and not a revocation. 

Mr J.B. D’ORAZIO:  Under this legislation, a person cannot be interrogated while subject to an order.  A 
person has to be released although he will still be in custody.  A person will be interviewed and then taken back.  
For that process to be revoked, an officer has to go before a judge. 

Clause put and passed. 

Clause 33 put and passed. 

New clause 33A - 
Mr J.B. D’ORAZIO:  I move - 

 Page 32, after line 29  - To insert the following new clause -  

  33A. Inspector of Custodial Services to be notified of detention 
   (1) As soon as practicable after a person is first taken into custody under a 

preventative detention order, the senior police officer nominated under 
section 24(2) in relation to the order must -  

    (a) give the Inspector of Custodial Services a copy of the order; and  

    (b) notify the Inspector of Custodial Services as to the place where the 
person is being detained. 

   (2) The lawfulness of a person’s detention under a preventative detention order 
is not affected by a failure to comply with subsection (1).   

Mr R.F. JOHNSON:  I am enthralled by the Minister for Police’s comments, and I would dearly like to hear 
what he has to say.  I am sure his comments will enlighten the house. 

Mr J.B. D’ORAZIO:  This amendment is another protection.  It will ensure that the Inspector of Custodial 
Services can inspect the conditions in which a prisoner is housed to make sure that they are humane.  A penalty 
can be imposed if people are not held in humane conditions. 

Ms S.E. Walker:  The inspector can already visit a prison. 

Mr J.B. D’ORAZIO:  A person may be held in the police lockup; he may not necessarily be held in a prison.  
This clause will allow the inspector to make sure the conditions in which he is held are humane.  It provides 
another safeguard in this draconian legislation. 
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Mr R.F. Johnson:  You don’t like this legislation do you? 

Mr J.B. D’ORAZIO:  No.   

New clause put and passed. 

Clause 34:  Effect of preventative detention order to be explained to person detained -  
Ms S.E. WALKER:  I know that the Inspector of Custodial Services is an honest, transparent and decent person; 
therefore, I am confident that this legislation will work. 

Mr J.B. D’Orazio:  I support that view  

Ms S.E. WALKER:  I know, as does everyone.  However, our views might change when a different person 
fulfils that role.   

I think I read somewhere that if the police officer does not inform the person detained about all the matters under 
proposed subsection (2), it will not void the PDO.  I am not sure where I read it.  I think it is true.  Does that not 
render void the requirement to tell a person?   

Mr J.B. D’Orazio:  The member is referring to clause 36(10). 

Ms S.E. WALKER:  That refers to a copy of the order.  If the police officer fails to comply and a detainee is not 
told anything, will that mean that the PDO will fall away? 

Mr J.B. D’ORAZIO:  As has been pointed out to me, it will not invalidate the order, but it could be reviewed 
by the Supreme Court.  If a person has not been provided with the specified information and the case is reviewed 
by a judge, he could make an order. 

Ms S.E. Walker interjected. 

Mr J.B. D’ORAZIO:  It is a bit difficult when he has been taken out of circulation for a period. 

Ms S.E. Walker:  He might have been taken out but not told why. 

Mr J.B. D’ORAZIO:  I am sure the police will abide by the legislation; they must abide by a number of 
provisions.  The review provisions and safeguards in the legislation will make sure that a detainee can have those 
inconsistencies reviewed. 

Ms S.E. WALKER:  If someone is snaffled off the street and the police do not comply, how will the person 
know why he has been snaffled?  How will he know he has been subject to a PDO and that he has a right to 
review the PDO or to ring the Inspector of Custodial Services?  He will not be allowed to contact a lawyer.  
What will happen to the person who is in prison if nobody knows he is there? 

Mr J.B. D’ORAZIO:  Under clause 49 it is an offence to contravene safeguards.  It reads in part -  

A person commits an offence if -  

(a) the person engages in conduct; and  

(b) the conduct contravenes -  

(i) section 34(1);  

The penalty is imprisonment for two years.  I do not think a police officer will want to expose himself to such a 
penalty.  

Ms S.E. Walker:  Activities have occurred in this state that involved criminal offences by police officers and 
that carry large penalties, and officers have not been prosecuted. 

Mr J.B. D’ORAZIO:  I understand that, but the legislation contains penalties to deal with a police officer who 
does not abide with the legislation.  If that is proved, he will face the consequences. 

Ms S.E. WALKER:  That does not fill me with a lot of confidence.  It is possible for someone to be snaffled off 
the streets and not told why, and of being terrorised into keeping quiet.  We need only recall what happened to 
the Mickelbergs.  They did not get their story across for years.  The same sort of thing could happen again.  I 
draw the Parliament’s attention to that.   

Clause put and passed.   

Clauses 35 to 37 put and passed.   

Clause 38:  Humane treatment of detainee -  

Mr J.B. D’ORAZIO:  I move -  
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Page 37, after line 14 - To insert -  

(2) The Inspector of Custodial Services may, at any time, review the detainee’s detention 
under the PDO to determine whether subsection (1) is being complied with in relation 
to the detainee. 

(3) The Inspector of Custodial Services may, at any time, report to -  

(a) the Commissioner; and 

(b) the senior police officer nominated under section 24(2) in relation to the 
PDO, 

on any matter relating to a review under subsection (2) and give advice or make 
recommendations as the Inspector of Custodial Services considers appropriate in 
relation to the matter. 

(4) For the purposes of this section the Inspector of Custodial Services may exercise any 
power conferred by the Inspector of Custodial Services Act 2003 whether or not the 
place where the detainee is being detained is a place referred to in section 19 of that 
Act. 

Amendment put and passed. 
Ms S.E. WALKER:  Why is it deemed necessary to include in the bill that a detainee must be treated 
humanely?  Detainees will be in a prison.  Is there a chance that people will not be humanely treated while they 
are in prison? 

Mr J.B. D’ORAZIO:  As I pointed out previously, the detainee may not necessarily be in a prison.  Under the 
Prisons Act 1981, if a person is held in prison, the Inspector of Custodial Services will have access to the 
prisoner.  However, the detainee might be held in a police lockup.  We must ensure that the inspector can check 
that the detainee is being held in humane conditions, regardless of where he is being held.  If the conditions are 
not humane, penalties can be imposed. 

Ms S.E. Walker:  Are people held in lockups only outside the metropolitan area?  Is there a chance they can be 
held in a lockup within the metropolitan area for 14 days? 

Mr J.B. D’ORAZIO:  The decision on where detainees will be held will be made by the people who are holding 
the detainee under the order.  There might be operational reasons for not holding a detainee in a prison.  I can 
think of a couple of examples that I heard about when I was visiting New South Wales.  The police there 
suggested it was inappropriate to house some people in certain locations for operational reasons.  Protection 
should be enshrined in legislation to ensure that if someone is being held, the Inspector of Custodial Services has 
access to him and to report on whether he is being held humanely.   

Clause, as amended, put and passed. 

Clause 39:  Restriction on contact with other people -  

Ms S.E. WALKER:  I have heard that it will be possible to snaffle people off the street and allowed one 
telephone call in a whisper to a family member to say that they are safe, and then clunk.  I do not agree that that 
is what this clause provides.  Does this provision allow a detainee to contact one person out of a variety of 
people, or anyone the detainee likes within that group of people?  What is the detainee allowed to say?  People 
should not be just be snaffled off the street.  The police cannot pick me up tomorrow, and let me ring my 
daughter just to say that I am safe, and then clunk. 

Mr J.B. D’ORAZIO:  The conditions for contact are outlined in clause 40. 

Ms S.E. Walker:  I mean generally. 

Mr J.B. D’ORAZIO:  It basically identifies whom detainees can contact.  It does not stipulate that it be only 
one particular person.  It provides the conditions for a detainee to contact one family member or another person. 

Ms S.E. Walker:  Can detainees contact only one of those people? 

Mr J.B. D’ORAZIO:  No, any of those people under that clause.  If a person owns a business, he can contact his 
business partner, a family member - 

Ms S.E. Walker:  What can that person say - “I’m safe”? 

Mr J.B. D’ORAZIO:  The person cannot talk about why he is being held.  He can say that he is safe, but is not 
able to be contacted for the time being. 
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Ms S.E. Walker:  What clause is that? 

Mr J.B. D’ORAZIO:  It is clause 40(1)(f). 

Ms S.E. WALKER:  Can detainees not say more than that?  Can detainees say what they like, but not tell those 
people where they are or why they are there?  Can they not say, “Hello; how are you?” or “Happy birthday” if it 
is someone’s birthday?  I am getting to the realities of the situation. 

Mr J.B. D’ORAZIO:  We need to have a bit of commonsense.  Clause 40(2) outlines what detainees cannot say.  
The police could monitor the call anyway. 

Mr J.E. McGrath:  And should. 

Mr J.B. D’ORAZIO:  Absolutely.  The police can make the decision not to monitor the call, but they can 
monitor it if they want to. 

Ms S.E. Walker:  They could even say that the detainee can write out what he wants to say and they will tell 
him what parts are okay.  That is fine. 

Mr J.B. D’ORAZIO:  Clause 40 outlines what detainees cannot say, so that the police can intervene if detainees 
reveal information that they are not allowed to. 

Ms S.E. WALKER:  It really means that detainees can speak generally, as long as they do not say certain 
things. 

Mr J.B. D’ORAZIO:  We need to be careful, because code words may be exchanged.  Obviously, police 
officers will have the discretion to determine that, but calls will be monitored.  This clause outlines what 
detainees cannot say.  We need to allow some flexibility for the people who will work with these orders to be 
able to monitor and implement that arrangement. 

Ms S.E. WALKER:  I agree with the minister, because if a terrorist rings his mate and says that he is safe, and 
then clunk, his mate will know that he is not safe and has been captured.  People have said to me that it will be 
possible to snaffle a person off the street and the person will be able to make one telephone call to say that he is 
safe, but his terrorist mate will say, “He’s just rung to say he’s safe?  Where is he?  He’s been snaffled.”  The 
minister can see that that will not work.  I accept the other end of the argument about code words.  If someone 
asked me about this bill, would it be true to say that people can be snaffled off the street and can then make a 
phone call to a variety of people but can say only that they are safe?   

Mr J.B. D’Orazio:  No, but there are safeguards. 

Clause put and passed. 

Clauses 40 to 42 put and passed.   

Clause 43:  Monitoring contact with family members, home or work associates or lawyer -  
Mr J.B. D’ORAZIO:  I move -  

Page 42, after line 22 - To insert - 

(7) If the lawyer referred to in subsection (2) has a current security clearance to “Secret” 
level given by the Attorney General’s Department of the Commonwealth, subsection 
(2) does not apply unless an issuing authority has made an order (a “monitoring 
order”) authorising the contact the detainee has with the lawyer under section 42 to 
be monitored. 

(8) Sections 18(1) to (5) and 19 apply in relation to a monitoring order, and an 
application for a monitoring order, as if references in those provisions to a prohibited 
contact order were references to a monitoring order. 

(9) An issuing authority may make a monitoring order if it is satisfied, on reasonable 
grounds, that making the monitoring order will assist in achieving the purpose for 
which the PDO was made. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 44 put and passed.   

Clause 45:  Disclosure offences -  
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Ms S.E. WALKER:  I will not go through the offences for people who say things that they should not say.  
When I read the clause, I saw that the penalty was imprisonment for five years and I thought that that was 
mandatory.  It does not state “up to five years’ imprisonment”, which is the sort of terminology that is normally 
used.  Can the minister clarify whether that is mandatory? 

Mr J.B. D’ORAZIO:  I am advised that the term of imprisonment of five years is a maximum, and the 
discretion is with the judge.   

Clause put and passed. 

Clauses 46 to 48 put and passed.   

Clause 49:  Offences of contravening safeguards -  
Mr J.B. D’ORAZIO:  I move -  

Page 53, line 12 - To insert after “38” -  

(1) 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 50 to 53 put and passed.   

Clause 54:  Powers of others not affected -  
Mr J.B. D’ORAZIO:  I move -  

Page 56, after line 26 - To insert - 

(2) If a person is in detention under a preventative detention order, the Parliamentary 
Commissioner Act 1971 section 23(1b) does not authorise the disclosure of 
information, or the making of a statement, in relation to the person or the detention 
unless the Parliamentary Commissioner has first consulted the Commissioner about 
disclosing the information or making the statement. 

(3) If a person is in detention under a preventative detention order, the Inspector of 
Custodial Services Act 2003 section 46(1) does not authorise the disclosure of 
information, or the making of a statement, in relation to the person or the detention 
unless the Inspector of Custodial Services has first consulted the Commissioner about 
disclosing the information or making the statement. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 55 put and passed.   

Clause 56:  Legal proceedings in relation to preventative detention orders -  
Ms S.E. WALKER:  This is something that has crept in.  The minister has taken it upon himself to put in the 
legislation a provision that is not in the legislation of other states; that is, the ability for people to seek 
compensation for being held in preventative detention.  A person cannot normally claim compensation for being 
held as a prisoner, so under what circumstances does the minister envisage a person may be able to claim 
compensation for being held under a PDO? 

Mr J.B. D’ORAZIO:  This is another safeguard that has been put in the bill.  The commonwealth legislation 
contains a similar provision.  The commonwealth legislation provides that if the Administrative Appeals 
Tribunal declares that an order is void, the commonwealth is liable to pay such compensation as is determined by 
the tribunal.  This is just another safeguard in the event a person is held under one of these orders and it is proved 
to be void.  

Ms S.E. Walker:  Where is that in the commonwealth legislation? 

Mr J.B. D’ORAZIO:  It is in section 105.51, legal proceedings in relation to PDOs, and 105.52, review by state 
and territory courts.  We have included a similar provision in our bill, because we are dealing with people who 
have not been charged with or convicted of any offence.   
Clause put and passed.   

Clauses 57 to 59 put and passed.   
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Schedules 1 and 2 put and passed.   

Title put and passed.   
 


